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JOINT APPENDIX 
[Filed Oct. 2, 1958] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OFCOLIMBIA 


BENJAMIN KORNREICH and 
BEATRICE KORNREICH 
Netherland Hotel 
1330 Ocean Drive 
Miami .Beach, Fla. 

Plaintiffs 


vs. 


) 
) 

) 

) 

) 

) 
WILLIAM COHEN, ROSALIE COHEN ) 
CHARLES COHEN, FREDA COHEN ) 
1245 1st Street, S. E. ) 
) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 


Civil Action No.2 502-58 


Washington, D.C. 
and 


JOSEPH GINBERG 
1245 Ist Street, S. E. 
Washington, D.C. 


and 
LOUIS FOX 
1245 ist Street, S. E. 
Washington, D.C., 

Defendants ) 
COMPLAINT 
(Accounting-Damages) 

1. This Court has jurisdiction of this cause in that the amount in 
controversy exceeds the sum of $3,000.00, exclusive of interest and costs. 

2. On or about January 31,1952, plaintiffs entered into a partner- 
ship agreement with one Jacob Zawatsky and his wife, Pauline Zawatsky , 
for the purpose of constructing an apartment building at 302 Atlantic Street, 
S. E., Washington, D.C. Without the knowledge or consent of plaintiffs 
and in violation of the partnership agreement, the said Jacob: ‘Zawatsky and 
Pauline Zawatsky encumbered the aforesaid property, described as Lots 
66 and 67 in Square 61537, with a second deed of trust, securing their note, 
in the amount of $6,200.00, said property being conveyed to the defendants 
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Joseph Ginberg and Louis Fox as trustees, and recorded on November 13, 
1953 among the Land Records of the District of Columbia in Liber 10089, 
Folio 232. 

3. By an instrument dated March 9, 1954, the said Jacob Zawatsky 
and Pauline Zawatsky, his wife, conveyed the property described above to 
one Lottie Lukinson and the plaintiffs , as tenants in common, said convey - 
ance being recorded on May 17, 1954 among the Land Records of the District 
of Columbia in Liber 10194, Folio 38. 

4. Notwithstanding the conveyance described in paragraph 3, Jacob 
Zawatsky and his wife Pauline Zawatsky, on or about October 4, 1955, deeded 
the aforesaid property to the defendants William Cohen, Rosalie Cohen, 
Charles Cohen and Freda Cohen, said deed being recorded on October 5, 
1955 among the Land Records of the District of Columbia in Liber 10525, 
Folio 255. 

5. By an instrument recorded on May 16, 1956, among the Land 
Records of the District of Columbia in Liber 10658, Folio 53, defendants 
William Cohen, Rosalie Cohen, Charles Cohen and Freda Cohen reconveyed 
the property described herein to Jacob Zawatsky and his wife Pauline Zawatsky. 

6. On or about June 29, 1956, defendants William Cohen, Rosalie 
Cohen, Charles Cohen and Freda Cohen were the holders of the second trust 
note referred to in paragraph 2. At their request defendants Joseph Ginberg 
and Louis Fox, trustees under the second deed of trust on the real estate 
aforementioned, caused the same to be advertised and sold at public auction 
by virtue of an alleged default on the note secured by the said deed of trust. 
Notwithstanding and contrary to the duty then and there owed by the defend- 
ants Ginberg and Fox, as trustees under the aforesaid second deed of trust, 
to the plaintiffs herein, said defendants did cause premises 302 Atlantic 
Street, S. E., Washington, D.C. to be advertised for sale, sold, and a deed 
delivered, all without notice to plaintiffs as record owners of the said prem- 
ises. Further, contrary to their duty owed plaintiffs, defendants Joseph 
Ginberg and Louis Fox made sale upon grossly inadequate consideration. 

7. Defendants William Cohen, Rosalie Cohen, Charles Cohen, and 


Freda Cohen, have not, nor has anyone for them, rendered an accounting to 
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the plaintiffs for rents collected from said premises for the period from 
October 5, 1955 to May 16, 1956, and in amounts unknown to the plaintiffs , 


said rents being due plaintiffs as record owners of the premises during the 
aforementioned period. | 


8. As a result of the foregoing, defendants wrongfully deprived the 


plaintiffs of their right, title and interest in the property described herein, 
and further deprived plaintiffs of income from said property. 

WHEREFORE, plaintiffs Benjamin Kornreich and Beatrice Kornreich 
demand judgment for relief as follows: | 

1. That the defendants William Cohen, Rosalie Cohen, Charles Cohen, 
Freda Cohen, and each of them, be required to render an accounting to the 
plaintiffs of and concerning all moneys and credits which have come into 
their hands, or the hands of any of them, as collected rents, as a result of 
their possession of premises 302 Atlantic Street, S. E., Washington, DC., 
from October 5, 1955 to May 16, 1956. : 

2. That plaintiffs be awarded punitive damages against the defend- 
ants William Cohen, Rosalie Cohen, Charles Cohen, Freda Cohen, and each 
of them in the amount of $10,000.00 and costs. | 

3. That plaintiffs be awarded damages against the defendants Joseph 
Ginberg and Louis Fox in the amount of $10,000.00 and costs. | 

4, And for such other and further relief as the Court may deem 
proper and the evidence may show the plaintiffs to be entitled. 

/s/ Sol M. Alpher 
/s/ Ernest M. Shalowitz 


Attorneys for Plaintiffs 
332 Southern Building | 
Washington 5,D.C. | 


JURY DEMAND 


The plaintiffs demand a trial by jury. 


/s/ Sol M. Alpher | 
Attorney for Plaintiffs 


[Filed Dec. 24, 1958] 
ANSWER 


Come now the defendants, William Cohen, Rosalie Cohen, Charles 
Cohen, Freda Cohen, Joseph Ginberg and Louis Fox, and for Answer to 
plaintiffs’ complaint set forth the following defenses: 
First Defense 
Plaintiffs fail to state a cause of action against any of the defendants 
in the above-titled cause upon which relief can be granted. 
Second Defense 
1. Defendants deny the allegations contained in paragraph 1 of 


plaintiffs’ complaint, and therefore demand strict proof thereof. 


2. Defendants are without knowledge of the truth of the allegations 
contained in paragraphs 2 and 3 of plaintiffs’ complaint, and are unable to 
admit or deny the same, and therefore demand strict proof thereof. 

3. Defendants, William Cohen, Rosalie Cohen, Charles Cohen and 
Freda Cohen admit the allegations contained in paragraphs 4 and 5 of plain- 
tiffs' complaint, but state that such conveyance was received by them at a 
time when the second trust note was no longer owned by the defendant, 
William Cohen, and was received by them in trust for the purpose of col- 
lecting the rents received from said property and applying the same towards 
payment of the obligations owed on account of said property, and to return 
said property to the Zawatskys, the alleged partners of the plaintiffs, all 
of which trust was carried out for the benefit of said Zawatskys. 

4. Defendants admit the allegations contained in paragraph 6 of 
plaintiffs’ complaint, but deny they owed a duty to the plaintiffs, and are 
without knowledge whether the plaintiffs had notice of said sale; deny they 
owed a duty to the plaintiffs to give them notice of said sale; deny said sale 
was made upon a grossly inadequate consideration; and therefore demand 
strict proof thereof. 

5. Defendants, William Cohen, Rosalie Cohen, Charles Cohen and 
Freda Cohen admit they have not rendered to the plaintiffs an accounting 
of rents collected from said premises for the period from October 5, 1955 
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to May 16, 1956, and state they owed them no duty to do so; that they did 


however account to their alleged partners, the Zawatskys. 

6. Defendants deny the allegations contained in paragraph 8 of plain- 
tiffs complaint that they wrongfully deprived the plaintiffs of their right, 
title , interest and income from said property, and state that all that was 
done by them with respect to said property was done for the benefit of said 
property and their alleged partners, the Zawatskys. 

Third Defense 

Plaintiffs are guilty of laches in that although they allege they ac- 
quired the deed to premises 302 Atlantic Avenue, S. E. , Washington, DC., 
on March 9, 1954 from their alleged partners, Zawatsky and his wife, and 
recorded the same on May 17, 1954, they have failed to notify these defend- 
ants, the holders of the first and second trust, the real estate agents manag- 
ing said property, and the tenants of such acquisition; failed to exercise 
dominion over said property; failed to make payments on account of the ob- 
ligations imposed and owing for taxes, insurance, installments due on ac- 
count of the first and second trust notes, incurred before the acquisition of 
said property by the plaintiffs; and for the maintenance and operation of 
said property for the Zawatskys; the alleged partners of the plaintiffs. 

That although the plaintiffs may have had a right to notice from 
these defendants, said notice was fully disclosed to their alleged partners, 
the Zawatskys; and the failure of plaintiffs to exercise their rights, if any, 
within a reasonable time after their right, if any, accrued, caused other in 
interest , including the defendants to proceed to act in the premises with 
the full knowledge of plaintiffs' alleged partners, the al and to the 
prejudice of the defendants. 

Fourth Defense 

Plaintiffs are estopped from prosecuting the claim set forth in their 
complaint by reason of their conduct, the conduct of their alleged partners, 
the Zawatskys, or the failure of the plaintiffs to act promptly when they 
acquired deed of said property from their alleged partners; that up to the 
time of the service of this complaint upon the defendants, the defendants 


lacked knowledge and were without means of ascertaining notice of the 
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alleged partnership existing between the plaintiffs and the Zawatskys; that 
if in truth and fact the plaintiffs were partners of said Zawatskys, said 
facts were unknown to these defendants until the service of this suit upon 
them; that although the conveyance made by the Zawatskys to the defendants 
while they were the alleged partners of the plaintiffs may have been made 
by them without authority of the plaintiffs , their alleged partners, it is bind- 
ing upon the plaintiffs as the act of their partners, the Zawatskys; that the 
defendants, Cohen did rely upon the conduct of the plaintiffs and their al- 
leged partners, the Zawatskys, as having apparent authority to convey said 
property to the defendants for the purpose of collecting the rents, paying 
on account of the first and second trust existing on said premises, payment 
of taxes, insurance management and maintenance of said premises for and 
on account of the benefit of the property and the owners thereof, which re- 
liance upon and action by the defendants was of such a character as to have 
changed the position of the defendants , Cohen, to their prejudice, due to 
the silence and failure of the plaintiffs to notify these defendants of the al- 
leged misconduct of their alleged partners, the Zawatskys. 

Fifth Defense 

Plaintiffs claim does not exceed the sum of $3,000.00, exclusive of 
interest and costs, and therefore this Court does not have jurisdiction of 
this cause. 

The amount in controversy claimed by plaintiffs for accounting by 
the defendants from the period October 5, 1955 to May 16, 1956 is less than 
$3,000.00, the total amount of rents having been received by the defendants, 
Cohen, during said period amounts to $1 ,442.10. 

The amount in controversy cannot exceed said $1 442.10, the rents 


collected during said period, nor can the plaintiffs prayer for punitive 


damages be considered as part of the amount in controversy for the rea- 

son that plaintiffs do not allege knowledge, malice or wilful misconduct to 

have been exercised by the defendants toward the plaintiffs. 
WHEREFORE, the premises of the above defenses considered, 
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defendants demand plaintiffs' suit be dismissed, and judgment entered for 


the defendants against the plaintiffs for costs of this suit. 
GORDON & COHEN 


By: /s/ Louis H. Cohen | 
Attorneys for defendants 


[Certificate of Service] : 


[Filed Oct. 25, 1960] 
PRETRIAL PROCEEDINGS o¢tober 24) 1960 


Action for damages for alleged wrongful foreclosure of deed of 

trust on real property. 
UNDISPUTED FACTS 

On Jan. 31, 1952 one Jacobs Zawatsky together with his wife was 
owner of premises 302 Atlantic St., S.E., unimproved property. 

On Nov. 12, 1953 said Zawatsky executed a second deed of trust 
on said property to secure the payment of a note payable to one Puckett, 
on which Ds Fox and Ginberg were named trustees. Said deed was recorded 
Nov. 13, 1953. D William Cohen acquired the Puckett note. | 

On Mar. 9, 1954 Zawatsky deeded the property one-half to the Ps, 
Benjamin and Beatrice Kornreich and one-half to Lottie Lukinson, daughter 
of Zawatsky, which deed was recorded May 17, 1954. | 

On Oct. 4, 1955 Zawatsky executed a deed conveying said property 
in fee simple to Ds William and Charles Cohen, which deed was recorded 
Oct. 5, 1955. In 1956 the Cohens deeded the property back to Zawatsky 
said deed being recorded May 16, 1956. 

Thereafter, payments on the second deed of trust note; being in ar- 
rears, the trustees foreclosed on June 29, 1956, after due publication of the 
foreclosure sale, and the property was bought in by D William Cohen, holder 
of the second trust note, for $4500 over and above the amounts due on the 


first trust. 
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On July 5, 1956 D William Cohen deed the property to one Weinberg. 
PLAINTIFFS contend that on Jan. 31, 1952 they entered into a part- 
nership agreement in writing with Zawatsky and his wife for the purpose 
of constructing an apartment building at premises 302 Atlantic St., S.E.; 


that pursuant to such agreement Ps contributed the sum of $10,000 for the 


partnership for construction of the building; that the profits and losses were 
to be divided equally between the parties; that in 1954, Ps Kornreich wanted 
something to show their half interest in the premises, and Zawatsky there- 
fore deeded to the Ps a one-half interest in the real estate, said deed being 
recorded on May 17, 1954; 

That the partnership agreement between Ps and the Zawatskys was 
terminated at the time the interest of the property was deeded to the Ps; 

That Ps remained the record owners of one-half interest in the 
premises; 

That the Ps resided in Florida and had no actual notice of the fore- 
closure sale of June 29, 1956. 

Ps contend that the foreclosure is bad for the following reasons: 

1. Failure of the trustees & Ds to give Ps actual notice of the 
sale although they were record owners of the property. 

2. Property was sold at foreclosure at grossly inadequate 
price, Ps alleging that the property was worth $50,000 & that the 
price at foreclosure was approximately $30 ,643, made up of $4500 
cash and a balance of about $26,143 due on the first trust. 

Ps allege that they have been damaged by the wrongful foreclosure 
in the amount of $10,000, the sum they had invested in the property or one- 
half of the excess value of the property over the encumbrances. 

DEFENDANTS deny that they had any knowledge of Ps' alleged in- 
terest in 302 Atlantic St., S.E. prior to the filing of this action. 

Ds assert that William Cohen was the purchaser for value of the 
second trust note on said property; that he acquired the note without knowl- 
edge of the alleged partnership agreement between Ps and Zawatskys; 

That on Oct. 4, 1955 Zawatsky executed the deed coveying the prop- 
erty to the four Ds; and at the same time executed a memorandum of 
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agreement which purported to be a trust on the property for a 6 month 
period, the Cohens to hold the property for the purpose of collecting the 
monies and rents and applying them to forestall foreclosure under the first 
trust and a tax sale by the District Government by paying delinquent taxes, 
the balance to be paid the Cohens on account of the amount due on the sec- 
ond trust; that pursuant to such agreement the Cohens advanced $3 239.46 
to bring the first trust payments up-to-date and to pay real estate taxes 
and received only $1,442.10, so that the obligation under the second trust 
note was increased by the difference in $1,797.36, making a total balance 


due on the second trust of $7,164.61. Ds assert that the management of 
the building and the collection of rents was handled by Realty Investment 
Corp. as agents of Zawatsky, who was given a strict accounting of all mon- 


ies derived from the building and the application thereof; 

That after the 6 months period of the memorandum agreement, 
Zawatsky being unable to keep up the first and second trusts and the re- 
ceipts from the building being insufficient to carry the trusts and other 
expenses, Ds Cohen deeded the building back to Zawatsky; 

That the foreclosure of the second deed of trust was regular in all 
respects; that Ps had constructive notice thereof through the publication; 
Ds deny that the price received at foreclosure sale was grossly inadequate; 

Ds contend that Ps in addition had actual notice because Zawatsky 
was the alleged partner of Ps and received actual notice. | 

Ds contend that the alleged partnership agreement between P and 
Zawatsky was never terminated and that in all Ds' dealings with Zawatsky 
he acted as partner and agent of Ps, and Ps are therefore estopped to deny 
that Zawatsky acted for them. : 

Ds therefore deny they are indebted to Ps in any amount. 


* * * * * | 


/s/ Elizabeth Bunten ! 
ATTORNEYS: Assistant Pretrial Examiies 
/s/ Sol M. Alpher, Plaintiffs 


/s/ Louis H. Cohen, Defendants 


TRANSCRIPT OF PROCEEDINGS 
Washington, D.C., 
Monday, February 27, 1961. 
Before Judge ALEXANDER HOLTZOFF at 12 o'clock noon today , 
for trial. 


* 


PROCEEDINGS 


THE COURT: Mr. Alpher, you may proceed. I think you had better 
make a fairly detailed opening statement. 
MR, ALPHER: I think so. Your Honor, we have witnesses in the 


courtroom. 
THE COURT: Yes. The witnesses should be excused. 
THE DEPUTY CLERK: All witnesses in the case of Kornreich 
versus Cohen et al will please follow the Marshal to the witness room. 
OPENING STATEMENT IN BEHALF OF PLAINTIFFS 


MR. ALPHER: May it please the Court, I represent Benjamin 
Kornreich and Beatrice Kornreich, the plaintiffs in this action, wherein 
William Cohen and others are defendants. Two of the named defendants, 
namely, Joseph Ginberg and Louis Fox, are sued in the complaint by virtue 
of their functions as trustees under a second deed of trust on certain prop- 
erty which was foreclosed in 1956. 

Mr. Kornreich in 1952 or thereabouts became acquainted with a 
man named Jacob Zawatsky. Mr. Kornreich at that time was a resident of 
Florida. Mr. Zawatsky, a builder in this city, interested Mr. Kornreich in 
a venture, the construction of a small apartment building in the District of 
Columbia; and the two of them entered into a written partnership agreement 
providing for distribution, for sharing profits and losses equally, and pro- 
viding for a cash contribution by Mr. Kornreich to the partnership venture 

of $10,000, to be balanced by a contribution to the capital of the 
partnership by Mr. Zawatsky of the land plus his services in the building. 

Thereafter Mr. Zawatsky proceeded with the building, and in the 
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course of it obtained a construction loan; and at that time the property was 


solely in the care of Mr. Zawatsky and his wife. | 

In November of 1953 -- and we say at this point that this next trans- 
action was never known to Mr. Kornreich, who at that time was the bene- 
ficial owner of a half interest in the property -- Mr. Zawatsky borrowed 
money on a second trust loan, that is, in November of 1953 he and his wife 
executed a deed of trust whereby moneys were secured, and the second trust 
note eventually became the property of the defendants William Cohen, Rosalie 
Cohen, Charles and Freda Cohen. It is that deed of trust on which the other 
defendants, Joseph Ginberg and Louis Fox, are the trustees. 

There came a time when Mr. Kornreich demanded from Mr. Za- 
watsky some evidence of his one-half interest and ownership in the apart- 
ment building. Consequently, on March 9, 1954, Mr. Zawatsky deeded to 
Mr. Kornreich and his wife, the plaintiffs in this case, a one-half interest 
in the real estate. At this point there was still a first trust loan, of which 
the plaintiffs were aware, and a second trust loan of which the plaintiffs 
were not aware. | 

THE COURT: Was the note recorded? ! 

MR. ALPHER: Yes, sir, there was a recorded second deed of trust. 

THE COURT: In other words, when you say that the plaintiff was 
not aware of the encumbrance, you don't mean that the encumbrance was 
not recorded? : 

MR. ALPHER: No, I do not mean that. | 

THE COURT: So he had constructive notice. | 

MR. ALPHER: He did. By virtue of the record he had constructive 
notice. I cite only the fact that of course he was a resident of Florida and 
did not have actual notice; and that is our contention. | 
THE COURT: You say he did not have actual notice. | 
MR. ALPHER: He did not have actual notice. He had constructive 
notice, as Your Honor points out. | 

There was correspondence after that between Mr. Ko Kornreich and 
Mr. Zawatsky , in which Mr. Kornreich was constantly trying) ‘to ascertain 
the status of the property, its rentals and so forth; but he had Every little 
information from Mr. Zawatsky. 


Subsequently -- and the evidence will bear this out -- in October 


1955 Mr. Zawatsky and his wife executed a deed purporting to convey in 


fee simple the entire property to the defendants William and Charles Cohen, 
and that deed was put on record -- a deed of this property for which he had 

already executed a deed conveying a one-half interest in the prop- 
erty to the plaintiffs. In October 1955 he is conveying tc the defendants 
Cohen in this case a deed purporting to convey the full fee simple title to 
the property. 

The defendants Cohen apparently had legal titie, bare legal title, 
to the property, until about May 16, 1956, when they deeded the property 
back to Mr. Zawatsky. I would assume at this pcint it is an entirely in- 
effectual transaction; but I am reciting the facts, first a deed from Zawatsky 
of the whole property, and a deed six months later back. 

THE COURT: Don't go quite so fast. Suppose you repeat that last 
statement. 

MR. ALPHER: Yes. I am reciting the transaction as a chrono- 
logical matter. 

THE COURT: I know; but don't go quite sc fast. 

MR. ALPHER: So we have Mr. Zawatsky executing a deed in Octo- 
ber 1955 of the property to the defendants Cohen; and approximately six 
months later we have the defendants Cohen executing a deed turning the 
property back to Mr. Zawatsky. 

THE COURT: While I think your statement should be in detail, it 
really should be stating the salient points of the cause of action. You are 
getting into a lot of circumstances that seem to obstruct the forest by the 
trees. 

MR. ALPHER Except that I think there is some relevance to our 
claim. 

THE COURT: Very well. 

MR, ALPHER: Thereafter a foreclosure followed on the second 
deed of trust, on or about June 29, 1956. It was sold at public auction, 
after due advertisement in the papers, and was bought in at the foreclosure 


sale by the defendants Cohen. 
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THE COURT: You have given me deeds back and forth. Who fore- 
closed on what, and in whom was the title at the time of the foreclosure ie: 

MR. ALPHER: At the time of the foreclosure, title was a one-half 
interest in these plaintiffs and a one-half interest in a daughter of Mr. 
Zawatsky. 

THE COURT: What is this deed from the defendants Cohen that you 
are referring to? 

MR, ALPHER: That on its face appeared to be a deed i in fee simple, 
but it is not. The defendants claim it was a deed given ina semi-trust ca- 
pacity, in a semi-trust nature, that is, a deed to the Cohens who at that time 
were the holders of the second trust note, which note was in default. And 
they claimed that under this trust agreement between Mr. Zawatsky and 
Mr. Kornreich the property was deeded to Mr. Kornreich for the purpose 0 

THE COURT: You are getting this story in a state of -- may I sug- 


gest, without intending any criticism -- in a state of confusion by bringing 

i 

| 

Now what was the state of the title, legal or ae re who fore- 


closed on what ? | 
MR. ALPHER: The state of the title at the time of the eetasiowure 


in a lot of these irrelevant matters. 


was a one-half interest in the plaintiffs and a one- -half interest in a daughter 
of Mr. Zawatsky, the original builder. 


THE COURT: Very well. Then here we have a piece of property 
owned as tenants in common? -- | 
MR. ALPHER: Yes, Your Honor. | 
THE COURT: -- by the plaintiffs and one Zawatsky. ‘Isn't that the 
starting point ? 
MR, ALPHER: No, that is not the starting point. 
THE COURT: The starting point of your cause of action, not the 
starting point of the dealings within the parties. | 
MR. ALPHER: Yes, I would assume So. | 
THE COURT: Very well. Now proceed. | 
MR, ALPHER: The starting point of the cause of action is a ten- 


ancy in common between the plaintiffs and a daughter of Mr. aoa 
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THE COURT: Now go on from there. 

MR. ALPHER: The property was sold at foreclosure, at a time 
when, as I said, the title was in the defendants -- 

THE COURT: Who foreclosed? 

MR. ALPHER: The defendants William Cohen, Rosalie Cohen, 
Charles and Freda Cohen, being the owners of the notes signed by the sec- 
ond deed of trust, which was then in default from October of 1955. They 
bid the property in at the auction for $4,500, subject to an existing balance 
on a -- 

THE COURT: And what was the amount due on the second trust note 
for which foreclosure was had? 

MR, ALPHER: With advances that they had made, a $7,000 balance 
on the trust. 

THE COURT: What was the amount for which the foreclosure was 
had? That is part of your cause of action, is it not? 

MR. ALPHER: No, it is not; it is really not. 

THE COURT: Very well. 

MR. ALPHER: And we don't have those particular figures. 

THE COURT: At any rate, the second deed of trust was foreclosed. 

MR. ALPHER: Yes, Your Honor. 

THE COURT: By the defendants Cohen, who were the holders of 
the second deed of trust ? 

MR. ALPHER: That is right, sir. 

THE COURT: Now, to go back to your chronology, do I understand 
that at the time the second deed of trust was executed, Zawatsky was the 
sole owner of record? 

MR. ALPHER: That is right. 

THE COURT: But later he deeded a half interest to the plaintiffs 
whom you represent ? 

MR. ALPHER: That is right, sir. 

THE COURT: And subsequent to that the foreclosure took place ? 

MR, ALPHER: That is right, sir. 

THE COURT: Now go on from there. 
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MR. ALPHER: The foreclosure, as I have said, resulted in a bid- 
in by the defendants in the amount of $4,500, subject to an existing balance 
on a first trust of about $26,143, making a total sale consideration of about 
$30,500. That in essence, Your Honor, is the set of facts upon which we 
have laid our case, which is in two categories. | 

THE COURT: No, you haven't got a cause of action yet. You are 
suing for wrongful foreclosure. You have to have some facts upon which 
you base the contention the foreclosure was wrong. | 

MR. ALPHER: That is why I brought in the sakasaaenk title trans- 
fers or purported transfers between Zawatsky and the Cohens, to demon- 
strate the fact that the defendants knew, when they foreclosed, that the 
plaintiff had a one-half interest in the property , and they had ¢ a naae at that 
point to notify him that they intended to foreclose. 

THE COURT: Out of what did that duty arise? 

MR. ALPHER: The duty arose out of the fact that by virtue of the 
transactions which they had been engaging in by deeds recorded back and 
forth, that they knew he had a half interest, and they knew or should have 
known he was a nonresident and probably would have protected his interest 
at a foreclosure, if notified. 

THE COURT: You didn't say he wasn't notified. You, leaid there 
was a duty to notify him. | 

MR. ALPHER: I thought I said at the beginning that he had no actual 
notice of the foreclosure whatsoever. There was publication in the papers. 

THE COURT: You mean he had no actual knowledge? 

MR. ALPHER: No actual knowledge. | 

THE COURT: What do you claim your cause of acti is? What 
should the defendants have done? 

MR, ALPHER: The defendants should have notified the plaintiffs 


of their intention to foreclose on this second deed of trust. — 
THE COURT: How? 


MR. ALPHER: By written communication to the plaintiffs. 
THE COURT: In other words, do you allege as part of your cause 
of action that no written or other notice was sent by the defendants to the 


plaintiffs of their intention to foreclose? Is that it? 
MR. ALPHER: Yes, sir. 
THE COURT: You didn't say so. You just inferred that. You have 


to make an affirmative allegation as to what a cause of action is. Proceed. 


MR. ALPHER: The second basis of our cause of action is that the 
sale was conducted and that the sale price was grossly inadequate and there- 
fore unlawful in so far as plaintiff owner if concerned. 

Those are the two main propositions upon which we base our claim. 

THE COURT: You haven't told me yet what the deed of trust pro- 
vides as to notice. 

MR, ALPHER: The deed of trust is in the iorm in usual use in the 
District of Columbia. 

THE COURT: I can't take judicial notice of that. I may have actual 
knowledge of what the form is, but I can't take judicial notice of it. 

MR. ALPHER: I might say the deed of trust provided for no neces- 
sity of actual notice to anyone, but such publication as the trustees might 
consider in their discretion advisable. 

THE COURT: Read me the prcvision of the deed of trust. 

MR. ALPHER: That upon every such default so made, the said 
parties of the second part -- 

THE COURT: What are you doing now? 

MR. ALPHER: I am reading the previsicn. 

THE COURT: Why don't you state what it is? Because otherwise 
the record will be ambiguous. 

MR. ALPHER: All right, Iam reading, Your Honor, from the deed 
of trust between the Zawatskys and Louis Fox and Joseph Ginberg as trustees, 
securing a $6,200 note which became the property of the defendants Cohen 
and which deed of trust was given to secure the payment of that note. It 
provided -- 

THE COURT: What is the date of the deed of trust? 

MR, ALPHER: November 12, 1953. 

THE COURT: And is that the deed of trust involved in this action? 

MR, ALPHER: It is, sir. 
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THE COURT: Very well. Now. 
MR. ALPHER: The provisions with respect to foreclosure provide, 
and I quote: 
 . , . upon any and every such default so made as eee 


the said parties of the second part or the trustee, acting in the exe- 


cution of this trust, shall have the power and it shall be their or his 

duty thereafter to sell, and in case of any default of any purchaser 

to resell the said described land and premises at public auction, 
upon such terms and conditions, in such parcels, at such time and 
place, and after such previous public advertisement oF ‘the parties 
of the second part or the trustee acting in the execution of this trust 
shall deem advantageous and proper." 

That would be the entire provision, I believe , Your Honor with re- 

spect to notice. 

THE COURT: Do you admit there was public advertisement? 

MR, ALPHER: Yes, we do, sir. 

THE COURT: You may proceed. 

MR, ALPHER: Further, as part of the second aie to which I 
have just alluded, that is, that the sale was at a grossly inadequate price, 
we contend that the fair market value of the property at the time of the 
foreclosure was $50,000; that since it was sold at $30,000, there is a de- 
ficiency or rather there was an unfairness in the sale of some $20,000, 
of which this plaintiff's interest is one half or roughly $10 , 000, which is 
the basis for our claim of $10,000 damages in connection with the sale, 

THE COURT: You claim wrongful foreclosure. What is your meas- 
ure of damages ? | 

MR. ALPHER: The measure of damages we say is this plaintiff's 
loss of his equity in this property at the time of the sale, namely, one half 
of the difference between the sale price and the market value, 

THE COURT: But even if the foreclosure was wrongful, they would 
be entitled then to conduct immediately a second foreclosure sale, would 
they not be? | 


MR. ALPHER: Yes, they would have been; but at that point we 
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could have protected ourselves, had notice been given to us. 

THE COURT: You may proceed. 

MR. ALPHER: You see, Your Honor, that is the reason why I went 
at some length in reciting details which might seem to be extraneous. 

THE COURT: What is the measure of damages? You claim half 
of the value of the property; is that it? 

MR. ALPHER: Over the sale price -~ half of the excess of the value 
of the property over the sale price. 

THE COURT: What sale price? 

MR, ALPHER: At the foreclosure. 

THE COURT: In other words, you want to offer evidence that the 
property was worth more? 

MR. ALPHER: Yes, sir. 

THE COURT: What happened to Zawatsky ? 

MR. ALPHER: He has died. 

THE COURT: Isee. He wasn't present at the foreclosure sale? 

MR. ALPHER: I do not know, sir. I would not know that. 

THE COURT: Very well. Is there anything further, Mr. Alpher? 

MR. ALPHER: Well I merely wanted to say this one thing. The 
evidence as to these other transactions that I mentioned to Your Honor, 

the deeds back and forth from the Cohens to Zawatsky , those are 
elements in our claim that the circumstances gave rise -- 

THE COURT: Suppose you tell me what bearing they have on your 
claim. 

MR, ALPHER: They have this bearing, that in dealing with this 
property as they did, that is, taking deeds back and forth, taking a deed and 


giving a deed, and operating the property for six months, that in the course 


of that they either knew or became aware of the fact that Mr. Kornreich, 
the plaintiff, had acquired a half interest in this property. 

THE COURT: Let us suppose they knew the plaintiff had acquired 
a half interest in the property. What then? 

MR. ALPHER: I think under the circumstances of this case that 
they should have given those -- 
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THE COURT: What do you mean? What circumstances? 
MR, ALPHER: The circumstances that Mr. Kornreich is not a 
resident of Washington; that eventually the property is sold at a price 


grossly inadequate -- 
THE COURT: But they didn't know what it would bring. 
MR, ALPHER: They didn't know what it would bring. That is true, 
sir. But I say they owed a duty at this point, when they became aware of 
that. 
THE COURT: We will hear from you, Mr. Cohen, after the noon 


recess. We will resume at two o'clock. 


(At 12:25 p.m. the luncheon recess was taken until two! o'clock this 
afternoon). ! 
AFTER RECESS 
THE DEPUTY CLERK: Are there any preliminary matters to come 
before the Court? (No response). 
THE COURT: We will proceed with the case on trial. | 
Mr. Cohen, you may proceed. 


ON DEFENDANTS' MOTION FOR JUDGMENT 
ON PLAINTIFFS' OPENING STATEMENT 


MR. COHEN: May it please Your Honor, Mr. Alpher, | lat this time 
on behalf of the defendants I respectfully move for judgment. | I think Your 
Honor has pointed out very succinctly that the allegation of circumstances 
in an opening statement is not a statement of facts which the plaintiffs in- 
tend to prove in this case. 

THE COURT: What is the ground of your motion? _ 

MR. COHEN: That plaintiffs' opening statement did not set forth 
a cause of action upon which this Court could give relief. | 

THE COURT: And specifically, in what respect? 

MR. COHEN: Specifically, Your Honor, I think that upon a perusal 
of the deed of trust which was read into the record it is very obvious that 
the trustee in his discretion shall give the public advertisement. 

THE COURT: Suppose you state your point first, and then you can 
enlarge upon it. What is your point? 
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MR. COHEN: First, Your Honor, that he had raised two points 
which he had proposed to prove to the Court. 

THE COURT: Yes. 

MR. COHEN: The first point was -- 

THE COURT: I know what his points are. State your grounds, in 
one sentence or two sentences, and then you can enlarge upon them. On 
what ground do you move for judgment ? 

MR. COHEN: I move on the grounds that assuming what he had al- 
leged to the Court in his opening statement he would prove, notwithstanding 
that, as a matter of law -- 

THE COURT: But what is the point? 

MR. COHEN: Notice. 

THE COURT: Then tell me what your point is. 

MR. COHEN: The plaintiff and all parties concerned received con- 
structive notice by reason of the publication of the advertisement, which 
is admitted by the plaintiff. That is the first point, Your Honor. 

THE COURT: I know. He admits that. 

MR. COHEN: Yes. 

THE COURT: You haven't answered his point. His point is that he 
received no actual notice. What is your response to that? 

MR. COHEN: Your Honor, there is no requirement in the law that 

: actual notice be given to an owner of the property in the foreclosure 
of the second trust. 

THE COURT: Then why didn't you say so in the first place? That 
is your point. 

MR.COHEN: Yes, Your Honor. 

THE COURT: But it is like pulling teeth to get you to say it. 

MR. COHEN: It is very difficult sometimes for counsel to follow 
an exact thought of the Court. 

THE COURT: His second point is inadequate price. What do you 
say about that ? 

MR. COHEN: Your Honor, with respect to that, he has not stated 
to the Court in what respect it was inadequate. There is no requirement 


as a matter of law -- 
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THE COURT: He has stated that the property was worth much 


more. That is enough for a statement. He doesn't need to state his evi- 


dence. Now what is your answer to that? 
MR. COHEN: Your Honor, that in and of itself is insufficient as 
a matter of law. | 
THE COURT: I am inclined to agree with you. Now I will hear 
what he has to say in response to your grounds. 
MR. COHEN: Thank you, Your Honor. 
MR. ALPHER: Your Honor, in response to the motion | think that 
we have made out a prima facie case to go ahead on the opening statement. 
THE COURT: Do you have any authority to sustain your contention 
that in foreclosing a deed of trust in the usual form that is used in the Dis- 
trict of Columbia any notice is required to the owner of the aed be- 


yond the publication in the newspapers ? 

MR, ALPHER: No, sir. But I have authority to the effect that cir- 
cumstances, other circumstances, may make it shocking to the conscience 
of the Court, to hold that notice should have been given. | 

THE COURT: Do you have authorities holding that there are cir- 
cumstances under which actual notice is required? | 

MR, ALPHER: Yes, sir. 

THE COURT: I will look at your authorities. 

I myself think that the present form of a deed of trust is very hard 
on property owners; that at least there should be a requirement to send a 
letter to the property owner at his last known address, in addition to pub- 
lication, because publication can be in some obscure paper nobody reads. 
They don't have to publish it in the Star or Washington Post or the Daily 
News; they can pick out any paper. But that is the law, as I view it. 

MR. ALPHER: I agree with Your Honor, that on its face that is a 
correct statement of the law. Our contention is that circumstances may 
make it such that as a matter of equity and good conscience the Court could 
hold and should hold -- | 

THE COURT: Let me see what your authority is. 


MR. ALPHER: The case of Morgan versus Linham, 86 Southern 
2d 473, Mississippi 1956. 

THE COURT: But was the form of the deed of trust used there the 
same as our form? 

MR. ALPHER: I think so, because the court there says: 

“only the mortgagor of the property or a grantee thereof who 
has assumed the mortgage indebtedness is entitled to notice of the 
sale, as owner of the property. Strictly speaking, the appellee 
herein was not entitled to such notice as owner of the property, 
since he was merely the heir of the grantee of the mortgagor." 


He was quite well removed, as Your Honor can see, from the mort- 


gagor himself. 

"But the question arises here as to whether or not as a matter 
of equity and good conscience the appellee was entitled to notice” -- 

and then the court goes on to cite some of the circumstances -- 

"since he was not only in possession and occupancy of the 
property when the foreclosure proceedings commenced, and also 
at the time of the sale, and had been in constant touch with the 
mortgagee from the last Monday in March 1952," -- 

THE COURT: What was the action for? What kind of an action 
was that, Mr. Alpher? 

MR. ALPHER: This was an action to set aside and cancel a fore- 
closure sale. 

THE COURT: I sort of suspected that. There is a big difference 
between suing for damages and suing to set aside a foreclosure. More- 
over, as I listened very intently as you were reading the case, that involved 
a mortgage and not a deed of trust. That is not merely a difference in 
terminology , because mortgages and deeds of trust are in their essentials 
different. 

MR. ALPHER: If I may, I think in this case the court has used the 
terms interchangeably, because in the first part of its decision it says: 

"The validity of the foreclosure sale was attacked first on the 
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"ground that the indebtedness secured by the deed of trust had been 

fully paid prior to the beginning of the foreclosure proceeding.” 

I think in this case, Your Honor, they were using, as some of us 
tend to do, the two terms interchangeably. | 

THE COURT: But what was it in this case, a mortgage or a deed 
of trust? Does it appear from the facts? Because the form of the two is 
entirely different. 

MR. ALPHER: Yes, I grant you it is, Your Honor -- and it has been 
a matter of some concern to the lawyers in the District of Columbia. 

THE COURT: I judge, from your reading of that case, that actual 

notice to the owner is required in Mississippi, and the vanes ques- 
tion was whether the heir of the owner was entitled to notice. Whereas 
with us, under our deeds of trust, nobody is entitled to actual notice, not 
even the owner of the property. The only notice required is the publication. 
And unless you have an authority in the District of Columbia, or possibly 
in Maryland, because we get our common law from Maryland, I would be 
disinclined to upset the usual practice here -- although I sympathize with 
your clients' position and think there ought to be a provision for notice by 
mail. For example, I don't know why the form of a deed of trust should 
not be revised so as to provide, in addition to publication, notice by mail 
sent to the last known address of the owner. But there is no such provision. 

MR. ALPHER: No, sir. I agree that there isn't. | 

THE COURT: I am afraid I will have to overrule you ap far as that 
point is concerned. ! 

Now about inadequacy of the price, how can I review inadequacy? 


This is an action for damages. | 


MR, ALPHER Yes, Your Honor. | 

THE COURT: It is not an action to set aside the sale. 

MR. ALPHER: No, Your Honor, because of the fact that it would be 
impractical for us to have pursued the property, because it could have and 


as a matter of fact did reach the hands of a bona fide purchaser. And I 


think the correct statement of the law would be as appears -- and 
| 
I have jotted it down -- 


THE COURT: When did the foreclosure take place ? 

MR, ALPHER: In 1956. 

THE COURT: But you waited over two years before you filed suit. 

MR, ALPHER: Actually the plaintiff didn't know what was happen- 
ing. He was in Florida and was trying to get information here. 


THE COURT: I see. Do you have any authorities to sustain your 
position that an action for damages will lie on the ground of inadequacy of 
the price obtained in a foreclosure sale? 

MR. ALPHER Ithink, if Your Honor please, the general proposi- 
tion is that a sale may be invalid or voidable if made for insufficient con- 
sideration. I think that probably is a correct statement, a bare statement. 

THE COURT: I don't think that is quite good law, because mere in- 
adequacy of consideration is not sufficient grounds for setting aside a sale. 
But even if it were, that I don't think would justify an action for damages. 

MR. ALPHER: If I may, at 59 Corpus Juris Secundum, on the sub- 
ject -- 

THE COURT: What does it say ? 

MR. ALPHER: It says an illegal or fraudulent sale of property 
under a power of sale contained in a mortgage or deed of trust may render 
the mortgagee or trustee liable to the mortgagor for the damages sustained, 
particularly where the property itself cannot be recovered because it has 
been acquired by an innocent purchaser for value. 

THE COURT: That doesn't state a sale on an inadequate considera- 
tion, does it? 

MR. ALPHER: No, sir. 

THE COURT: It refers to an illegal sale. 

MR. ALPHER: It refers to an illegal sale, and by that I would as- 
sume it is a sale which is voidable by legal authority. 

THE COURT: Here is an auction sale; and unfortunately, as some- 
times happens at auctions, the sale did not bring a high enough price for 
the property. I don't know that that is any grounds for awarding damages. 

MR. ALPHER: I think in the District of Columbia, Your Honor, the 
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courts have examined those allegations to see if there is a gross inade- 
quacy of the price. I think the test in the District of Columbia is gross- 
ness of the inadequacy, and not the inadequacy alone. 

THE COURT: Have you any authorities in the District ot Columbia? 

MR. ALPHER: Yes, sir -- the case of Admiral Company versus 
Thomas, which went to the Court of Appeals. | 

THE COURT: Do you have the book here? | 

MR. ALPHER: No, sir, I do not. In that case Judge Youngdahl 
actually considered in his decision in the District Court the question of 
whether the price was grossly inadequate. | 

THE COURT: But what kind of an action was it? 

MR. ALPHER: It was an action to set aside a foreclosure. 

THE COURT: But you are suing for damages; you are not suing 
to set aside the sale. What did the Court of Appeals do? | 

MR, ALPHER: The Court of Appeals did not have to decide that 
question. 

THE COURT: I see. So it is not a reported case. | 

MR, ALPHER: It is not a reported case of the Circuit Court. 

THE COURT: I am of the opinion that no action for damages lies, 
based on the fact that at a foreclosure sale an inadequate price was bid. 
You know, it might have been a day when there were not enough bidders 
present, or enough people interested in the property. I think titles to real 
estate would be very precarious if you could review the price: obtained at 
an auction sale whenever one was dissatisfied. 


MR. ALPHER: I think, Your Honor, that is a duty that devolves 
upon the trustee when he makes the sale, that he is to protect ito some ex- 


tent the interest of the mortgagor. 
THE COURT: Let's see about that. What should the trustee do? 
I don't think the trustee would have authority to reject the highest bid -- 
would he? | 
MR. ALPHER: I think he would. 
THE COURT: I think the holder of the trust note might have a cause 
of action against the trustee for rejecting the highest bid. ! 
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MR, ALPHER: Well what he would do is re-advertise it to see if 
he would get a better bidding audience. I know trustees in the exercise of 


their discretion very often postpone a sale if it looks like the weather is 
threatening. 

THE COURT: Is it your contention that once the foreclosure sale 
starts and the auctioneer is accepting bids, that if the highest bid is not 
high enough, in the judgment of the trustee, he has a right to reject the 
highest bid and call the sale null and void? Is that your contention? 

MR. ALPHER: I would think he would have that right and that duty 
to the mortgagor. 

THE COURT: Do you have any authority to sustain that ? 

MR. ALPHER: No, sir, I do not, not at my fingertips. 

THE COURT: Iam inclined to disagree with that view of the law. 

MR. ALPHER: Otherwise his trusteeship is meaningless, unless 
he undertakes to protect the grantor. 

THE COURT: A trustee has his duties. It is his duty to foreclose. 
It is his duty to give notice by publication. It is his duty to hire an auc- 
tioneer and to be present at the sale and see that the proceedings are regu- 
lar. But I do not think he has any discretion in rejecting bids. That is what 
auction sales are for, to sell to the highest bidder. 

MR. ALPHER: Yes,I would say so. But there also is a time and 
a place for everything; and I think if a trustee is convinced that in the 
exercise of his discretion the property is not bringing what it is worth, for 
one reason or another, he has a right at that point to stop the sale. Atthat 
point no one is damaged, and he has a right and duty to protect his grantor. 
Otherwise it would seem to me there is no fiduciary nature to his capacity 
whatsoever. 

THE COURT: Is there anything further, anything more you wish 
to say? 

MR. ALPHER: No, sir. Your Honor has already ruled on the other 


point. 
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RULING ON THE MOTION 


THE COURT: The motion of counsel for defendants will be granted. 
The Court is of the opinion that on the basis of the opening statement of 
plaintiffs' counsel, assuming all the facts therein stated to be true, there 
is no cause of action for damages -- first, on the ground that no actual 
notice of sale was required under the deed of trust, and the requirements 

of the deed of trust concerning notice or publication were fulfilled; 
and, second, no action for damages lies on the theory that an inadequate 
price was obtained at the auction sale. 

MR, ALPHER: Very well, Your Honor. 

THE COURT: The complaint will be dismissed on the opening 
statement of counsel for the plaintiffs. You may submit a ee form 
of judgment. 

MR. COHEN: Judgment without findings, Your Honor? 

THE COURT: Just a judgment, no findings of fact, because Iam 
dismissing the complaint on the basis of the opening statement. 

MR. COHEN: Thank you. | 


[Filed March 7, 1961] 
JUDGMENT 


This cause came on for trial on the 27th day of February, 1961, 
and at the close of plaintiffs' oral statement, the defendants' having moved 
for judgment on plaintiffs’ opening statement, and the Court having granted 
said motion, it is hereby by this Court this 7th day of March, | tee, 
ORDERED , ADJUDGED AND DECREED that judgment be entered 
in favor of the defendants, dismissing the Complaint on the merits. 


/s/ Alexander Holtzoff | 
Judge 
[Certificate of Service] 


[Filed April 5, 1961] 


NOTICE OF APPEAL 


Notice is hereby given this 5th day of April, 1961, that Benjamin 
Kornreich and Beatrice Kornreich, the plaintiffs herein, hereby appeals 
to the United States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 7th day of March, 1961, in favor 
of William Cohen, Rosalie Cohen, Charles Cohen, Freda Cohen, Joseph 
Ginberg and Louis Fox against said Benjamin Kornreich and Beatrice 
Kornreich. 


/s/ Sol M. Alpher 
Attorney for Plaintiffs 
332 Southern Building 
Washington 5,D.C. 
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QUESTION PRESENTED 


The question is whether in a trial by the court upon 
| 
an action for damages for wrongful foreclosure under a 


deed of trust, based upon lack of actual notice to the prop- 


erty owner and inadequacy of price, the court should dis- 
miss upon the opening statement of plaintiff's counsel, | 
which statement offered to prove circumstances requiring 


actual notice, and a fair market value of $50,000 compared 


to a sale price of $30,500. 
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SUMMARY OF ARGUMENT . 


ARGUMENT: 


I. Circumstances May Impose a Duty Upon a Noteholder 
And Trustees to Give Actual Notice of a Foreclosure 
To a Property Owner 


Adequacy of Foreclosure Sale Prices May be 
Judicially Reviewed é 


. This Action for Damages, Grounded on Failure to 
Give Actual Notice to Property Owner, and on 
Inadequacy of Sale Price, Should Not Have Been 
Dismissed on Opening Statement - 


CONCLUSION 
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UNITED STATES COURT OF APPEALS. 
For The District Of Columbia Circuit | 


No. 16,420 


BENJAMIN KORNREICH, et al., 
Appellants, | 


WILLIAM COHEN, et al., 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


DAIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment on an order of the United States 
District Court for the District of Columbia (JA 27), entered March 7, 1961, 
dismissing the Complaint (JA 1). This Court has jurisdiction of this ap- 
peal under 28 USC Section 1291, invoked by notice of appeal filed the 5th 
day of April, 1961. | 


STATEMENT OF CASE 


In 1952 Benjamin Kornreich, a resident of Florida, became ac- 
quainted with Jacob Zawatsky, a builder in this city. The latter interested 
Mr. Kornreich in a venture, the construction of a small apartment build- 
ing in the District of Columbia. A written partnership agreement was 
entered into which provided, among other things, for a cash contribution 
by Mr. Kornreich of $10,000.00 (JA 8). At that time title to the property 
upon which the building was to be constructed was in Mr. Zawatsky and 
remained so throughout the construction and for some time thereafter. 
In November of 1953, after completion of construction, Mr. Zawatsky 
porrowed money on a second trust loan secured on the said premises 
(JA 7). This second trust obligation eventually became the property of 
the defendants Cohen; the defendants Joseph Ginberg and Louis Fox were 


named as trustees on the said trust (JA 7). 


Subsequently, Mr. Kornreich demanded from Mr. Zawatsky some 


evidence of his one-half interest and ownership in the apartment building, 
and on March 9, 1954, Mr. Kornreich received by deed a one-half interest 
(JA 7). At this time Mr. Kornreich was unaware that Mr. Zawatsky had 
encumbered the property with a second trust (JA 1). Despite the above 
deed to Mr. Kornreich, Mr. Zawatsky executed a deed on October 4, 1955, 
purporting to convey title to the entire property to the defendants Cohen 
(JA 7), which deed was recorded, and pursuant thereto defendants Cohen 
operated the property until about May 16, 1956, when they deeded the 
property back to Mr. Zawatsky (JA 7). Defendants Cohen on June 29, 
1956, foreclosed on the property under their second deed of trust; at 
public auction the property was sold and bought in by the Cohens (JA 7). 
At the time of the foreclosure the Cohens claimed approximately $7,000.00 
balance due them on their trust and the bid was in the amount of $4,500.00, 
subject to an existing first trust of about $26,000.00 for a total considera- 
tion of about $30,500.00 (JA 8). 


: 

Mr. Kornreich at all times resided in Florida and received no 
actual notice from the defendants of the contemplated foreclosure (JA 8), 
and as a matter of fact it was quite some time after the foreclosure that 
he ascertained what had happened. The deed of trust under which the 
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foreclosure took place did not require actual notice to the owners of the 


property before foreclosure. The trustees did advertise the sale in the 


newspapers (JA 7). 
On October 2, 1958, Mr. Kornreich filed suit in the United States 
District Court for the District of Columbia against the defendants Cohen 
and the two trustees asking for relief oy way of accounting for the time 
that the defendants Cohen operated the property, punitive damages against 
the Cohens, damages against the trustees (JA 1). When the action came 
on to be heard, trial by jury was waived and the matter proceeded to hear- 
ing before the Court on two claims: first, that the defendants should have 
given Kornreich actual notice of the foreclosure, and second, | ithat the sale 
price was grossly inadequate. At the conclusion of the opening statement 
of counsel for plaintiffs, on motion of attorney for the defendants, the Court 
dismissed the complaint (JA 27). Notice of appeal was filed on April 5, 
1961 (JA 28). 


STATEMENT OF POINTS 


1. The Court erred in dismissing, on the grounds that there was 
no cause of action for damages, the complaint for wrongful foreclosure 
based on lack of actual notice to the property owner and inadequacy of 


price. 


2. The Court erred in dismissing the complaint on the basis of the 


opening statement of plaintiff's counsel. 


SUMMARY OF ARGUMENT 


While conceding that no actual notice of a foreclosure sale was 


required under the deed of trust, the opening statement of plaintiff's 


counsel detailed other circumstances which imposed a duty on the part 


of the defendants to give actual notice to Mr. Kornreich of the proposed 
sale. 


The trustee in a foreclosure has a duty to the property owner to 


reject bids on the basis of gross inadequacy. 


For wrongful foreclosure based on the above grounds, a cause of 


action for damages lies. 


An opening statement of plaintiff setting forth the above grounds 


is sufficient. 


ARGUMENT 
if 


CIRCUMSTANCES MAY IMPOSE A DUTY UPON A 
NOTEHOLDER AND TRUSTEES TO GIVE ACTUAL NOTICE 
OF A FORECLOSURE TO A PROPERTY OWNER. 
The trial court held, in effect, that, absent statutory or other re- 
quirement, under no circumstances would actual notice of a foreclosure 
be required to be given to the property owner. In this, it is submitted, 


the court erred. 


Admittedly, neither by statute nor by the terms of the trust deed 
was actual notice required. "Public advertisement" was had, as ordered 
by the trust. Appellants received no written or other notice of the sale. 
But counsel, in his opening statement, told the Court that he would prove 
circumstances which would require a holding in this case that actual 
notice should have been given by appellees to appellants. These circum- 
stances were stated briefly by counsel, but the court ruled against him 
categorically on the ground that the requirements of the deed of trust 
concerning notice had been fulfilled. 
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The general rule as stated by 59 C.J .S. Mortgages, Sec. 556 b(1)(b) 


‘Personal notice of the intended sale must be given to a | 
subsequent grantee or encumbrancer of the mortgagor, | 
if so required by the mortgage or deed of trust or by 
statute, and not waived; but if not so required it is 
ordinarily not necessary, although there may be circum; 
stances under which failure to notify a grantee of the 
mortgagor will constitute a breach of duty on the part 
of the mortgagee irrespective of any provision for notice." 


The above statement recognizes that "circumstances" may require 
actual notice to a property owner. An illustration of this principle appears 
in Morgan v. Linham, 86 So. 2d 473, which was a suit to set aside and can- 
cel a foreclosure sale upon grounds, among others, of inadequacy of price, 
lack of actual notice to owner who had inherited the property from a 


grantee of the mortgagor. | 


"Under the Code, only the mortgagor of the property or 
a grantee thereof who has assumed the mortgage indebt- 
edness is entitled to notice of the sale, as owner of the | 
property. Strictly speaking the appellee herein was not 
entitled to such notice as owner of the property, since he 
was merely the heir of the grantee of the mortgagor. 


"But the question arises here as to whether or not asa 
matter of equity and good conscience the appellee was | 
entitled to notice since he was not only in possession 
and occupancy of the property when the foreclosure 
proceedings commenced, and also at the time of the 
sale, and had been in constant touch with the mortgagee 

from the last Monday in March 1952. . . 


"Neither the several decisions cited by the appellant nor 
those cited by the appellee would require the setting | 
aside the foreclosure sale for a mere inadequacy of the 
consideration alone. Ordinarily, the owner would not be 
entitled to have a foreclosure sale of his property set 
aside for mere inadequacy of consideration, but here we 
have that factor plus other equities in favor of the owner." 


In the instant case, counsel in his opening statement alluded to 
| 
circumstances such as the transactions by which the noteholders pur- 
portedly acquired title to and operated the property at a time when the 
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appellants were owners of record. But these circumstances were not 
considered at all by the court. Its dismissal was on the general proposi- 


tion alone — no requirement of actual notice. 


auf 


ADEQUACY OF FORECLOSURE SALES PRICES 
MAY BE JUDICIALLY REVIEWED. 
The trial court further held, in effect, that there can be no judicial 
review of the price obtained in a foreclosure, especially when the ques- 


tion is raised in an action for damages. In this, it is submitted, the court 


erred. This Court has held otherwise, as, for instance, in Jackson v. 
Fuller, 66 App. D.C. 239, 86 F.(2d) 816: 


"But giving the appellant the benefit of the lower of the two 

totals, her bill, in the absence of an assertion of facts show- 

ing misconduct on the part of the trustee affecting the fair- 

ness of the sale, or showing violation of the terms of the 

trust, does not warrant our saying as a matter of law that 

the sale was bad. We cannot set aside a foreclosure sale 

on the basis of inadequacy of price alone, unless the in- 

adequacy is such ‘as to shock the conscience and of itself 

suggest fraud or misconduct . . sent 

In an earlier local case which reached the Supreme Court of the 
United States, Mr. Justice Brandeis cited the duty of the trustee to the 
property owner to obtain the highest possible price. The Court had first 
recited the withdrawal of the property from sale because of the inade- 


quacy of bid. Jackson v. Smith, 254 U.S. 586, 41S. Ct. 200, 65 L. Ed. 418. 


In the very recent case of Admiral v. Thomas, 106 U.S. App. D.C. 
266, 271 F.2d 849, this Court impliedly recognized the propriety of 
judicial review of foreclosure sale prices. In the lower Court, the 
trial judge had examined the claim of substantial variance between value 
of property and sale price. This Court said: 


"Our view of the facts is not substantially at variance with 
the findings of the District Court... i 
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Apparently the adequacy of sale price was also reviewed in Alpar 
v. Perpetual Building Association, 104 U.S. App. D.C. 341, 262 F.2d 230. 
And in Sheridan v. Perpetual Building Association, __US. App. D.C. 
decided July 6, 1961, this Court once again expressed its concern for the 


obligations of trustees to borrower as well as lender. 


In the instant case, therefore, the court should have heard the 


claimant on inadequacy of price, especially since the claim was joined 


with an assertion of other facts bringing the matter within the purview 


of Jackson v. Fuller, supra. 


Il 


THIS ACTION FOR DAMAGES, GROUNDED ON FAILURE 
TO GIVE ACTUAL NOTICE TO PROPERTY OWNER, AND 
ON INADEQUACY OF SALE PRICE, SHOULD NOT HAVE 
BEEN DISMISSED ON OPENING STATEMENT. 


When the trial court expressed its objection to the instant proceed- 
ing because it sought damages as against a setting aside of the sale, it 
was, it is submitted, in error. 

| 

The statement of the rule in Corpus Juris Secundum recognizes 

the availability of the damage suit. 59 C.J.5. Mortgages, Sec. 603a: 
"An illegal or fraudulent sale of the property under a power 

of sale contained in a mortgage or deed of trust may r inder 

the mortgagee or trustee liable to the mortgagor for thi 

damages sustained, particularly where the property itself 

cannot be recovered because it has been acquired by an 

innocent purchaser for value." 

Our Court of Appeals has quite recently approved the damage suit 
for wrongful foreclosure. In Royall v. Yudelevit, et al., 106 U.S. App. 
D.C. 1, 268 F.2d 577, which was a suit by the property owner against 
the noteholder and another, it was said: 

"Mrs. Royall had the right to elect whether to go into equity 


and ask that the sale be set aside, or to let the sale stand 
and ask for damages.” 
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Under all of the arguments set forth above, it would seem wholly 


clear that appellants should have been permitted their "day in Court." 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment of the 


District Court should be reversed and the case remanded with instruc- 


tions to grant the appellants a new trial. 


Respectfully submitted, 


SOL M. ALPHER 


332 Southern Building 
Washington 5, D. C. 


Attorney for Appellants 


BRIEF FOR APPELLEE 


 Guited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT ; 
_ United States Court of enter 
For the 
District of Columbia 


FILED «OCT 19 1961 


CLERK 


No. 16,420 


BENJAMIN KORNREICH, et al., 
Appellanis, 


Ve 


WILLIAM COHEN, et al., 
Appellees... 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA: e 


LOUIS H. COHEN 


8055 i3th Street 
Silver Spring, Maryland 


Attorney for. Appellees 


ROBE RT 1, THIEL: 


Pritnrer siete: 


STATEMENT OF 
QUESTION PRESENTED 


The question is correctly stated by the 


Appellant. 


COUNTERSTATEMENT OF THE CASE 


ARGUMENT 
I. Actual Notice of foreclosure because property owner 


is non-resident is not necessary in absence of provi- 
sion therefor in trust or local statute. 


Inadequacy of sale price at foreclosure is insufficient 
without offering to prove right and breach of duty pro- 


vided in trust, local statute, or fraud or misconduct of 
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COUNTERSTATEMENT OF THE CASE 


In the opinion of Appellee, the statement of the case presented by 


Appellant is substantially correct except as follows: 


Appellant's original Complaint sought an accounting and damages 
for wrongful foreclosure (J.A. 3). Subsequently, at pretrial, telief for 
accounting was abandoned by Appellant and they relied solely upon 
damages for wrongful foreclosure (J.A. 7) on the grounds that the 
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Appellee failed to give Appellant actual notice of the sale and that the 


property was sold at foreclosure at a grossly inadequate price (J.A. 8). 


ARGUMENT 
I 
Actual notice of foreclosure is not necessary where neither the 


terms of the trust or statute imposes a duty to give notice. 


Appellants admit the terms of the trust only required constructive 
notice by publication; which notice was given. There is no local statute 
requiring actual notice of foreclosure. Since neither the terms of the 
trust nor local statute requires actual notice of foreclosure, there is 
neither a right to receive or duty imposed to give actual notice of fore- 


closure. 


Appellants' citation of Morgan v. Linham, 86 So. 2nd 473 (supra) 
is distinguishable from the case at bar in that there it was a suit in 
equity to set aside a foreclosure; whereas, in the case at bar it is an 
action at law for damages arising out of an alleged right and breach of 
duty; there it was a foreclosure of a mortgage while the mortgagor was 
in possession and occupancy of the property foreclosed upon and in 
constant touch with the mortgagee; whereas, in the case at bar it was a 
foreclosure of a deed of trust without like circumstances of mortgagors, 
possession and occupancy of the property foreclosed, nor constant com- 
munication with the mortgagee. 


Appellants allude to circumstances which occurred before and 
independent of and without causal connection with causes appellants 
allege gave rise to their cause of action for wrongful foreclosure. 
Their cause is based specifically on lack of actual notice because they 
were non-residents and that the sale of their property at foreclosure 
was for an inadequate price, put there was no offering of proof of their 
right to receive and a corresponding duty owed by appellees to give 
them actual notice by reason of the terms of the trust or local statute, 
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or that the sale price was the result of fraud or misconduct of the 


appellees. 
| 
| 
t 
An action at law for damages based on an allegation of gross 
inadequacy of sale price at foreclosure sale cannot be the basis for 
recovery in absence of an offering to prove a right in appellants and a 
corresponding duty imposed upon appellees by the terms of the trust 
or local statute, or unfairness, fraud, or misconduct in the effecting 


of the foreclosure sale. 


Appellants rely upon their citation of Corpus Juris Secundum, 
59 CJS Mortgages, Sec. 607, but fail to meet the requirements 
of the principles asserted therein. In appellants’ opening statement 
they did not offer to prove that appellees conducted an illegal or fraud- 
ulent sale of the property foreclosed. They merely stated that they 
would prove the property had a fair market value at the time of fore- 
closure of Fifty Thousand Dollars ($50,000.00), and the property was 
sold for Thirty Thousand Dollars ($30,000.00) and, therefore, the sale 
was unfair, which offer of proof is insufficient as a matter of law to 


grant the relief sought by appellants. 


CONCLUSION 


Appellants' action for damages arising out of a wrongful fore- 
closure was not supported in their opening statement by an offer of 
proof that by reason of their non-residence, they had a right and appel- 
lees owed a corresponding duty to give actual notice of foreclosure, 
nor in view of their admission that neither the terms of the trust or 


local statute required actual notice. 


Nor did appellants in their opening statement offer to prove that 
the price received for the property at foreclosure was grossly inade- 


quate because appellees conducted an illegal or fraudulent sale. 
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WHEREFORE, the premises above considered, appellees respect- 


fully submit the trial court's judgment should be affirmed with costs of 


these proceedings assessed against the appellants. 


LOUIS H. COHEN 


8055 13th Street 
Silver Spring, Maryland 


Attorney for Appellees 


